Since the Pyett decision, there has been no reported decision in the Eleventh Circuit applying that decision to a dispute between a member of a union and an employer or the member's union. This is not surprising since such a case would most often reach an Eleventh Circuit court in an appeal from a decision made by the NLRB on an unfair labor practice. It is too soon for such cases to have reached the appellate stage. In the alternative, a federal district court action to enforce provisions of a collectively bargained contract could be brought under the LMRA, section 301,8 but very few such actions have been reported anywhere since Pyett. Such decisions will be coming soon. However, as applied in a district court decision in the circuit, Campbell v. Pilot Catastrophe Services, Inc.,' in enforcing an arbitration clause in an individual employment contract, the disturbing collapse of the same interpretations of Pyett's reach for arbitration of statutory rights in individual employment and collectively bargained contracts is assumed. Enforceability and procedures should be similarly treated if agreed to by the parties. The Campbell judge claimed that the only distinction in enforceability of arbitration clauses was the requirement from Wright v. Universal Maritime Service Corp.' 0 that coverage of statutory claims exclusively through arbitration in a collectively bargained contract must be "explicitly stated."" This implies that all other considerations involved in arbitration should follow the precedents set in cases involving individual employment contracts. For example, in Campbell, the obligation to arbitrate Title VII claims is established from a series of employment contracts entered into by the employee.
12 Seemingly, such cumulated duties could not be the case from a series of collective bargains, and certainly should not be the result given the negotiations required for collective bargaining, where agreement to any clause may depend on reaching agreement on other issues decided in the contract. But such an understanding of Pyett within a subsequent district court opinion should not be surprising, especially given the vagaries of the Supreme Court's opinion and the usual reticence of a district court judge to broadly elaborate the Supreme Court's language. Whether parallelism is the appropriate outcome, however, is much more contestable.
Most of the criticism of the Pyett decision and of the earlier 12. Id. at *1-5.
mandatory arbitration upheld in individual employment contracts under
Gilmer v. Interstate/Johnson Lane Corp. " focuses on the damage to enforcement of Title VII rights. This article does not. Rather, it focuses on the damage done to the system of collective bargaining itself by requiring mandatory arbitration of statutory rights under a collectivebargaining agreement.1 4 Particularly, in refusing to acknowledge the difference in federal law between protecting individual rights and protecting rights to collective actions, the Supreme Court ignored the almost unique quality of federal labor law within American law-that of protecting group rights-thus contributing to making the experience of solidarity almost literally, legally unimaginable."
The suspicion cannot be avoided that this is the Court majority's intent as part of a related and larger strategy of enforcing rights more narrowly in order to prevent rights from being used to dismantle systematic delegations of governing power to private actors, insulating such powers from government responsibility in creating such power. The Court simultaneously insulates the private delegatees in utilizing such power when they follow market practices, thus encouraging entrenchment of social subordination of particular groups.
1 6 Similarly, refusing to acknowledge solidaristic practices as an important part of mobilizing effective union bargaining on behalf of a union of workers facing off against a management representing a union of stockholders undermines a clearly stated statutory purpose of the National Labor Relations Act, untouched by the Taft-Hartley revisions of the Act." Prior to the NLRA, individuals could not effectively bargain for contracts protecting their 13. 500 U.S. 20 (1991). 14. This article should not be taken as a blanket endorsement of the present collectivebargaining system as it has evolved in the United States. Overall, the NLRA represents a weak and archaic protection of labor organization. This status, however, provides no justification to emasculate NLRA protections further, as the Supreme Court did in Pyett. 17. "The inequality of bargaining power between employees who do not possess full freedom of association or actual liberty of contract, and employers who are organized in the corporate or other forms of ownership association substantially burdens and affects the flow of commerce, and tends to aggravate recurrent business depressions, by depressing wage rates and the purchasing power of wage earners in industry and by preventing the stabilization of competitive wage rates and working conditions within and between industries." National Labor Relations Act of 1935 § 1, 29 U.S.C. § 151 (2006). [Vol. 65:1063 interests when faced with the great inequality of bargaining power possessed by vast corporations." Only if management were credibly persuaded by bargaining demands on behalf of an almost entirely mobilized and solidaristic workforce would voluntary contract redress power imbalances affecting the economic health of the entire country.19
See generally
In the Pyett case, the plaintiffs were members of the Service Employees International Union (SEIU) representing building cleaners, porters, and doormen who had a New York City-wide collective-bargaining agreement (CBA) with a voluntarily organized multiemployer bargaining group called the Realty Advisory Board (RAB).
2 0 One of RAB's members, 14 Penn Plaza LLC, decided to contract out the workers' jobs to an independent company. This necessitated reassigning bargaining-unit members covered by the collective-bargaining agreement to other jobs. Unit members objected that the new jobs were less well paid and less desirable. SEIU began a grievance proceeding, demanding arbitration of the dispute that called for submitting all contract claims of discrimination and all such statutory claims to arbitration under the contract's arbitration clause. Thereafter, the union withdrew its demand for arbitration. The affected members initiated a claim before the Equal Employment Opportunity Commission under the Age Discrimination in Employment Act (ADEA). 14 Penn Plaza filed a motion to compel arbitration of the issue under sections 3 and 4 of the Federal Arbitration Act.
2 1 The Supreme Court held the arbitration of Title VII statutory claims enforceable under the CBA, despite the fact that the union could decline to process such arbitration on behalf of its members. ("Thus, in its present application, the statute goes no further than to safeguard the right of employees to self-organization and to select representatives of their own choosing for collective bargaining or other mutual protection without restraint or coercion by their employer. That is a fundamental right.").
19
. "An integral part of any strike is persuading other employees to withhold their services and join in making the strike more effective. . . . '[Riespect for the integrity of the picket line may well be the source of strength of the whole collective bargaining process in which every union member has a legitimate and protected economic interest." ' NLRB v tions. First, an individual may waive the right to a judicial forum by individual employment contract agreement to submit the right to an independent arbitrator, as long as such forum is adequate to vindicate the statutory right. 2 4 It is not the substantive right that is waived, but only the right to have it enforced through a court. Second, "[n]othing in the law suggests a distinction between the status of arbitration agreements signed by an individual employee and those agreed to by a union representative." 2 The only distinction between arbitration clause enforcement in the two types of employment contracts is that, to be enforceable under a collective bargain, the arbitration clause must explicitly state that statutory claims are to be covered. At another point, Justice Thomas asserted that labor arbitrators must be competent to interpret federal statutory law in the Title VII context because commercial arbitrators routinely interpret more complex antitrust law in arbitrations between corporations.
26 One-size arbitration fits all. 27 That is wrong as a matter of law. The role and prominence of labor arbitration was the logical extension of the legal enforcement of collective-worker action envisioned by the provisions of the Wagner Act, and is still the unquestioned purpose and structure of federal labor law. This is so in order to redress imbalances in bargaining power necessary to actual free and voluntary contracting of employees with employers, which in turn stabilizes production by reducing the catalysts of disputes and transfers a greater share of the increasing wealth produced by employing companies to the purchasing power of employees necessary to sustain national economic health. The Act thus emphasized the public interest in protecting unions pursuing their members' interests through contracts negotiated by collective bargaining. This "contractualism" of labor-management relations in turn would produce industrial peace. Actual peace then required a dispute-resolution mechanism that would mediate disputes between employees and their employer over issues and rights defined by the contract during the course of the contract, usually under contracts of long duration and anticipated renegotiation and renewal. Dispute mechanisms matured as multiple-stage negotiation and discipline by the representatives of labor and management culminated in neutral arbitration of the contract dispute. The arbitrator must therefore 27. Labor arbitration is entirely different from commercial or antitrust arbitration, which usually involves one-shot disputes between parties without an ongoing relationship. " [Labor] [airbitration is an informal process, voluntarily embraced by parties whose interaction is on-going and whose relationship is of a relative permanence. stay within the letter and intent of the parties so that the aggregate decisions of the arbitrators form the basis of a private or "common law of the shop"28 as an extension of bargaining itself. The collective bargain was thus a collective action to be understood as a "constitution of the workplace and workplace relations," within dynamic contract interpretation and enforcement. Because of this "constitutive" nature of the collective bargain, the bargain's inevitable complexity and at the same time openended provisions covering inevitably unforeseen circumstances required a common law of the shop to fulfill the intent of the parties. Labor arbitration is thus a particular institution keyed to the protection of legitimate collective action necessary to the formation, development, maturity, and legitimacy of the American system of collective bargaining. 2 9 Complexity aside, the majority did not understand this important role of labor arbitrators in enforcing collective-bargaining agreements."o The collective-bargaining arbitrator serves the purpose of promoting industrial peace ' under the NLRA by providing an alternative disputeresolution procedure to referree disputes between labor and management during the course of long contracts (two-, three-, or five-year CBAs are not unusual).
32 By this alternative, neither side needs to resort to economic leverage, strikes, or lockouts to enforce a contract interpretation it believes the other side has breached.
33 This is the rationale for the legal fiction that an arbitration clause in the collective-bargaining agreement 30. "Instead, [collective-bargaining agreements] provide a general code governing wages, hours and working conditions. This code is refined into specific contract rights through case-bycase negotiation between the union and employer through the grievance procedure. Deferral of the refinement to case-by-case negotiation facilitates the reaching of a collective bargaining agreement by enabling the parties to provide generalized standards governing situations, such as discipline and discharge, which are likely to be so varied as to make further specificity creates a quid pro quo for a no-strikes agreement to be read into the agreement, although not mentioned.
3 4 Unless the contract explicitly exempts strikes or limits the issues to be arbitrated, disputes under the contract are presumed to be arbitrable.
Because the arbitrator is limited to a decision that is arguably an interpretation of a contract provision, the labor arbitrator is relied upon not to issue his or her own brand of industrial justice.
35 This is true even though the arbitrator is to use the "common law of the shop" to interpret provisions, on the ground that the collective-bargaining agreement constitutes not an ordinary contract, but a "constitution of the workplace" and therefore of employment relations.
36
The collective bargaining agreement states the rights and duties of the parties. It is more than a contract; it is a generalized code to govern a myriad of cases which draftsmen cannot wholly anticipate. The collective agreement covers the whole employment relationship. It calls into being a new common law-the common law of a particular industry or a particular plant.
A collective bargaining agreement is an effort to erect a system of industrial self-government.
The labor arbitrator performs functions which are not normal to the courts; the considerations which help him fashion judgments may indeed be foreign to the competence of courts. A proper conception of the arbitrator's function is basic. He is not a public tribunal imposed upon the parties by superior authority which the parties are obliged to accept. He has no general charter to administer justice for a community which transcends the parties. He is rather part of a system of self-government created by and confined to the parties." Ordinarily, arbitrators are not to refer to outside statutes to justify their interpretations of the contract except in helping to enforce the par- 35. Katherine Van Wezel Stone has noted the irony that section 301 law provides for routine preemption of state-law claims in enforcing broadly interpreted arbitration clauses in a collectivebargaining agreement precisely because the arbitrator should decide the dispute only under provisions of the contract without any reference to state law. This is said by the courts to be an important exclusion in order to support a uniform federal common law of interpreting collectivebargaining agreements. See Stone, supra note 5, at 1029.
36. See J.1. Case Co. v. NLRB, 321 U.S. 332, 334-35 (1944) ("Collective bargaining between employer and the representatives of a unit, usually a union, results in an accord as to terms which will govern hiring and work and pay in that unit. The result is not, however, a contract of employment except in rare cases; no one has a job by reason of it and no obligation to any individual ordinarily comes into existence from it alone. The negotiations between union and management result in what often has been called a trade agreement . . . .").
37. United Steelworkers of Am. v. Warrior & Gulf Navigation, 363 U.S. 574, 578-81 (1960) (emphasis added) (citations omitted) (internal quotation marks omitted). ties' intended agreement." "The opinion of the arbitrator in this case ... is ambiguous. It may be read as based solely upon the arbitrator's view of the requirements of enacted legislation, which would mean that he exceeded the scope of the submission."" Justice Thomas might respond that the parties in Pyett incorporated Title VII into their agreement. That would not be an adequate legal answer, for that response would seem internally inconsistent with the need to separate the substance of the right-statutory and not to be decided by contract approval or contraction-from waiver of the forum to vindicate the right decided by contract.
Such an approach tells the arbitrator to import the role of "public tribunal" into the arbitral domain. The natural tendency will be to increasingly turn to statutes for interpretations of what the parties intended in other contract clauses defining their relations.
4 0 Such a statutorily based reading of contract terms undermines the assumption of virtually no judicial review of the arbitrator's substantive interpretation of the contract. 4 1 Further, arbitration of statutory claims, which would allow the individual worker to arbitrate if the union decided not to proceed to arbitration (an option seemingly open after Pyett), could decrease incentives for both employers and employees to bargain or attempt to resolve the issue at the pre-arbitration stage of grievance pro- 41. In effect, Pyett subjects an arbitrator's decision interpreting and applying a CBA that expressly incorporates federal antidiscrimination law to highly deferential review on appeal. See 14 Penn Plaza LLC v. Pyett, 129 S. Ct. 1456, 1471 n.10 (2009) (arbitrator's decision subject to limited judicial review under 9 U.S.C. § 10(a)). As a result, Pyett directly contradicts the Nance v.
Goodyear Tire & Rubber Co., 527 F.3d 539 (6th Cir. 2008), majority's interpretation of Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974) , and its progeny by sanctioning limited federal court review of earlier arbitrated federal antidiscrimination claims. If an arbitrator's actions can directly limit judicial review of federal antidiscrimination laws, deference to an arbitrator's interpretation and application of a CBA in a later-filed federal court action is warranted even if that deference precludes an employee's statutory claims. See Nance, 527 F.3d at 561 (Batchelder, J., concurring). Therefore, a court affords an arbitrator's decision interpreting and applying the terms of a CBA "an extraordinary level of deference" in a later Title VII action in federal court and affirms the decision "so long as the arbitrator is even arguably construing or applying the contract and acting within the scope of his authority." Crawford Grp., Inc. v. Holekamp, 543 F.3d 971, 976 (8th Cir. [Vol. 65:1063 cedure.
4 2 This also interferes with the choice of arbitrator. Some arbitrators formerly chosen for their knowledge of shop and industry may be foregone in favor of legal specialists.
4 3 Antitrust arbitrators interpret the law; labor arbitrators do not-until now."
Most importantly, labor arbitration has been referred to as an extension of the collective-bargaining process itself. 45 "The processing of disputes through the grievance machinery is actually a vehicle by which meaning and content are given to the collective bargaining agreement. . . . The grievance procedure is, in other words, a part of the continuous collective bargaining process." 4 6 Both employer and employee may bargain on an issue without specifying the exact future circumstances of a provision's application, secure in the knowledge that an experienced labor arbitrator will make the provision work for both parties, favoring neither side in the finding of factual predicates. PoL'v 429, 455 (2010) . While acknowledging that Pyett has a strong likelihood of radically altering grievance and other labor-arbitration practices-and reducing their effectiveness in handling contract disputes-the authors are generally very favorable to the decision. David Gregory is a frequent labor arbitrator.
43. "In principle anyway, most arbitrators appear to adopt Meltzer's view that their authority extends only to the business of determining the intent of the parties as reflected in their contract .... Among these considerations is the fact that arbitrators are not necessarily skilled in deciding what the law requires in a given case, nor for that matter did the parties choose them for that purpose." Dunsford, supra note 27, at 121. 46. United Steelworkers of Am. v. Warrior & Gulf Navigation Co., 363 U.S. 574, 581 (1960); Dunsford, supra note 27, at 127 ("But as part of the continual collective bargaining relationship, the arbitrator is surely expected to fill a role different from that of the judge the parties would get if they went to a court.").
47. "The parties to collective agreements share a degree of mutual interdependence which we seldom associate with simple contracts. Sooner or later an employer and his employees must strike some kind of bargain. The costs of disagreement are heavy. The pressure to reach agreement is so great that the parties are often willing to contract although each knows that the other places a different meaning upon the words and they share only the common intent to postpone the issue and take a gamble upon an arbitrator's ruling if decision is required. "would create a direct conflict with the statutory text, which encourages the use of arbitration for dispute resolution without imposing any constraints on collective bargaining." 5 4 Thus, resolution of statutory claims otherwise outside the contract, when the employer insists on arbitration, are clearly permissive subjects of bargaining, until they become part of which decisions of the parties are to be arbitrated; then they become 48 . "There are too many people, too many problems, too many unforeseeable contingencies to make the words of the contract the exclusive source of rights and duties. One cannot reduce all the rules governing a community like an industrial plant to fifteen or even fifty pages. Within the sphere of collective bargaining, the institutional characteristics and the governmental nature of the collective-bargaining process demand a common law of the shop which implements and furnishes the context of the agreement." Id. at 1498-99; see also need to agree to negotiate. Such subjects are substantively permissive because unions supposedly should not be able to force agreement about decisions that impact decisions about return on investment but only incidentally affect member job security. Union members nonetheless increasingly have concerns about such management decisions in the global economy. Under Pyett, unions can insist on mandatory bargaining of such decisions to impasse as an issue they want to be submitted to arbitration, not as to any management-prerogatives clause itself, but as part of the subjects covered by the arbitration clause. 6 2 The subject of arbitration is, after all, "easily a condition of employment." Furthermore, Justice Thomas required that inclusion of statutory claims within the scope of arbitration under a collective-bargaining agreement must be "explicitly stated." 63 Now the union, rather than management, will race to bring up a broad arbitration clause as a mandatory issue that must be bargained to impasse before other issues can be agreed to. Of course, before Pyett, permissive issues could, in theory, hold hostage other mandatory issues in bargaining, but the practice of actually doing so depended upon a careful calculation of union bargaining leverage and was unlikely to be insisted upon for very long.' Bringing Gilmer so blithely to Pyett would seem to bring unions into the ordinary and daily management of the enterprise. That outcome may be a good thing given the disruptions caused by the global economy, although this was likely not contemplated by the draftsmen of the NLRA, 65 nor by a long line of Supreme Courts. 66 
III. IGNORING NLRA PROTECTION OF COLLECTIVE

ACTIONS OF WORKERS
The most general protection of employees under the NLRA is the protection under sections 7 and 8(a)(1) "to engage in other concerted activities for the purpose of collective bargaining or other mutual aid or 62. "Yet, arbitration, as the Court itself often reminds us, is 'part and parcel of the collective bargaining process,' and it is conceptually difficult to separate the obligation to arbitrate from the obligation to bargain." ATLESON, supra note 4, at 164. 65. "A third possible argument, that all proposed subjects were to be considered mandatory, was generally neither suggested nor discussed." ATLESON, supra note 4, at 119.
See Note, Subjects of Bargaining Under the NLRA and the Limits of Liberal Political
Imagination, 97 HARv. L. REv. 475 (1983). protection . . . ."67 Thus, the NLRA does not only protect workers engaged in collective bargaining over a contract, but other collective actions as well. 68 One does not need to be a member of a union to participate in protected activities, which may include activities that support a union action or that involve no union presence at all.
Justice Thomas took a quotation from Justice Marshall in Emporium Capwell Co. v. Western Addition Community Organization 69 Out of context in his assertion that " [t] his 'principle of majority rule' to which respondents object is in fact the central premise of the NLRA." 70 In fact, the Marshall quotation following this assertion by Thomas includes the preface, "'Congress sought to secure to all members of the unit the benefits of their collective strength and bargaining power . . . .' "i7 The central purpose of the NLRA is not now, and has never been, majority rule per se. Majority rule is simply the mechanism of democracy through which union members determine the collective actions that they will commit themselves to as a unit. 72 The central purpose of the NLRA is the protection of collective actions for mutual aid and protection, including union organization and subsequent collective bargaining if so desired:
The rest know that by their action each one of them assures himself, in case his turn ever comes, of the support of the one whom they are all then helping, and the solidarity so established is "mutual aid" in the most literal sense, as nobody doubts. So too of those engaging in a "sympathetic strike," or secondary boycott; the immediate quarrel does not itself concern them, but by extending the number of those who will make the enemy of one the enemy of all, the power of each is vastly increased. ... It is true that in the past courts often failed to recognize the interest which each might have in a solidarity so obtained . . ., but it seems to us that the [Aict has put an end to this. 68. This claim is so commonplace it underlies recent teaching materials on the most important cases in American labor law: "Workers could gain substantive rights under the NLRA only by joining together in labor organizations and using their collective economic power to persuade employers to grant employee rights in collective bargaining agreements... . The entire regime of individual and group rights is premised on assumptions about the social and economic importance of collective action." Laura J. [Vol. 65:1063 Even after the Taft-Hartley revisions in 1947, the right under section 7 to refuse to join a union, or to resign from one, is only a right to opt out of a union. This in no way undermines the right of protected collective action for those who do decide to join or assist a union.
While the exclusive bargaining agent of the appropriate unit may be chosen by majority vote, the bargaining representative must represent all unit members as a unit. 7 The union that served only a current majority would be short-lived before being decertified. The union needs strong consensus on most issues to convince management to seriously bargain, instead of betting that it is safe and precipitating a strike-and then replacing up to half the bargaining unit permanently.
7 6 That the union may not be able to satisfy all members simultaneously, and that the final agreement is in force only after majority ratification, does not diminish the fact that the collective-bargaining agreement is on behalf of the collective unit and a result of leverage achieved through collective action. Justice Thomas is thus part of a solely judicial agenda of individualizing federal labor law: 74. "Union activity, by its very nature, is group activity, and is grounded on the notion that strength can be garnered from unity, solidarity, and mutual commitment. This concept is of particular force during a strike, where the individual members of the union draw strength from the commitments of fellow members, and where the activities carried on by the union rest fundamentally on the mutual reliance that inheres in the 'pact."' NLRB v. Granite State Joint Bd., 409 U.S. 213, 221 (1972) (Blackmun, J., dissenting).
75. "The workman is free, if he values his own bargaining position more than that of the group, to vote against representation; but the majority rules, and if it collectivizes the employment bargain, individual advantages or favors will generally in practice go in as a contribution to the collective result. contractual agreements, the Court debilitates the right of all workers to take effective collective action. The conclusion that freedom under the NLRA means freedom to break a freely made promise to one's fellow workers after they have relied on that promise to their detriment is not only a notion at odds with the structure and purpose of our labor law, but is an affront to the autonomy of the American worker. 7 For the Pyett majority, a union gets what it can for members understood as a majority aggregate of the majority's individual interests. This view of labor law is at odds with a number of statutory provisions and makes totally unnecessary any goal of solidarity as an experience of union, particularly, but not solely, a union's last recourse in effective bargaining leverage-a strike.s 0 It is certainly contrary to what most Americans in favor of unionization think is more important to them than the highest possible wage rate; that is, dignity and collective voice. 81 This is the unkindest cut of all. It creates a judicial veto of an act, the NLRA, in an opinion repetitiously invoking the absence of congressional language in the ADEA prohibiting arbitration of Title VII or other statutory claims to justify arbitration. Thus, a collective action is used to protect a collective union decision not to pursue to arbitration an individual's non-waivable statutory right in the name of an individualized membership organization. This is true even where, as in Pyett, the union's decision not to arbitrate ends the members' attempt to get a hearing of any kind for their Title VII right. It is recognized that the Pyett majority refused to reach any conclusion on whether such members not receiving any arbitration could then go to court under Title 79. Pattern Makers', 473 U.S. at 133 (Blackmun, J., dissenting). 80. "The strike is 'the ultimate weapon in labor's arsenal.' It works to foster both collective bargaining and union democracy-the former by compelling employers to take their workers' needs seriously, the latter by providing the experience of identity formation and collective action." Abraham, supra note 72, at 1336 (quoting NLRB v. Allis-Chalmers Mfg. Co., 388 U.S. 175, 181 (1967)). Further, "[iun strike and similar situations, workers, if they are to have any chance of success, must operate on the basis of a collective identity which overcomes the individuality of their resources and interests rather than simply aggregating them." Id. at 1287.
81. "Putting aside the particular form of representation that workers favored, the main finding of the survey was that the vast majority of workers-85% to 90%, depending on the particular questions-wanted a greater collective say at the workplace than they had. Moreover, most workers thought that greater representation and voice to employees at their workplace would be 
SUPREME COURT WITHOUT A CLUE
V11
82 ; but nothing in the majority's paeans to arbitration suggests that such a "union letter to sue"" would not be perverse to the role of arbitration in pursuit of industrial peace or, as now entirely fabricated into the statute, the pursuit of the avoidance of litigation.
Instead of guaranteeing statutory redress, Justice Thomas insisted that if the union fails to pursue a member's statutory claim, the union may have violated its duty of fair representation. 84 The abandoned members could sue the union instead of being able to pursue a statutory claim in court. First, such a claim is notoriously hard to prove, depending on a showing of union conduct that is "arbitrary, discriminatory, or in bad faith."" Second, the Supreme Court has explicitly authorized a union to drop an individual's grievance without arbitration if doing so would advance another legitimate objective of the union or a wider number of its members. Ironically, in Emporium Capwell, Justice Marshall upheld the unit's protection of exclusive-representation status and control of dispute resolution under the CBA, preventing a minority from bargaining independently with management precisely because Title VII provided potential alternative relief completely independent of the collective-bargaining process for the minority member's discrimination claim.
86
It is into this judicially re-legislated statute that the Pyett majority's impossible reading, but not overruling, of Gardner-Denver must be placed." The CBA must expressly submit not only contract terms preventing discrimination, but also statutory rights to arbitration in whatever form called for in the contract. 88 This article will not rehearse at length Justice Souter's dissent demonstrating the majority's mangling of the case, as accomplished by referencing bits and pieces of it. Allowing a union to choose whether to arbitrate a Title VII claim or sacrifice its pursuit in favor of placing its bargaining or contract-enforcement chips on something else of more widespread member enthusiasm underscores the necessary tension between collective action (NLRA) and individual protection (Title VII). It is disingenuous to say that Congress did not rewrite the NLRA in passing an ADEA with no mention of 88. Still, Justice Thomas found it necessary in a footnote to threaten the dissenters that if they push their reading of Gardner-Denver, the case will be overruled in a future case. See id. at 1469 n.8 (majority opinion).
[Vol. 65:1063 prohibiting arbitration, or that a statutory recognition of alternative dispute resolution in order to promote industrial peace under the NLRA should be read to cover statutory claims entirely to be determined on merits that could not be modified by a collective bargain. 8 9 Nor should the theoretical possibility of an adequate alternative forum be used to substantially change the role of labor arbitration as an integral part of a continual bargaining process. 90 IV. CONCLUSION: SUPREME COURT WITHOUT A CLUE A bare Supreme Court majority, in discovering the religion of arbitration in Pyett, has, if it is to be believed, summarily altered the system of labor-management relations in the United States. The role of the labor arbitrator has been redeployed in contradiction of the reason such arbitration was desirable and could be trusted by both employers and employees. 91 The mandatory/permissive distinction between bargaining subjects has been rendered meaningless, much to the coming and predictable chagrin of employers. Solidarity has been mortally wounded and with it most of the reason for wanting unions as part of the determination of employment relations at all. 92 Nothing will prevent, not just the arbitration of discrimination in the workplace, but the arbitration of 89. "There were 'statutory rights related to collective activity,' which 'are conferred on employees collectively to foster the processes of bargaining [, which] properly may be exercised or relinquished by the union as collective-bargaining agent to obtain economic benefits for union members.' But 'Title VII . . . stands on plainly different [categorical] ground; it concerns not majoritarian processes, but an individual's right to equal employment opportunities." Id. at 1477 (Souter, J., dissenting) (alterations in original) (quoting Alexander v. Gardner-Denver Co, 415 U.S. 36, 51 (1974) (1984) .
91. Mark Berger suggests the union member who does not want her statutory claim to be arbitrated has the option of individual employment contract employees; that is, to quit. See Berger, supra note 90, at 81.
92. "The willingness of individuals prudently and responsibly to make cause with others, to make some personal sacrifice for the common good even when they may not directly benefit from it, is the sine qua non for the labor movement. all federal remedial statutes at issue between employers and employees, and afortiori, all state-law disputes between employers and employees as well." The Pyett majority, under Justice Thomas's opinion, has truly empowered a private constitution, not simply of the workplace, but of substantial federal and state law replacement as well. 94 95. " [A] rbitrators who want to interpret the statutes correctly will have no authoritative statutory interpretations to look to for guidance. It also means that the law cannot play an educational role of shaping parties' norms and sense of right and wrong, and therefore it cannot shape behavior in its shadow." Stone, supra note 5, at 1043 (footnote omitted).
